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BEFORE THE

| LLI NO S COMMERCE COMM SSI ON

IN THE MATTER OF:
CITY OF CHI CAGO, |LLINO S,
Petitioner,
v

NORFOLK SOUTHERN RAI LROAD, NORTHERN
| NDI ANA COMMUTER TRANSPORTATI ON

DI STRI CT and THE | LLI NO S DEPARTMENT
OF TRANSPORTATI ON,

Respondent s.

Petition to create grade separation
crossings and to close at-grade
crossings at 130th Street and
Torrence Avenue, through the
reconstruction of 130th Street,

Brai nard Avenue and Torrence Avenue,
i mpacting the tracks of Norfolk
Sout hern and the Northern I|Indiana
Commut er Transportation District/
II'1inois Indiana Devel opment
Corporation and other relief, in
Cook County, Illinois.

N N N N N N N N N N N N N N N N N N N N N N N N N N N

No.

T08-0128

Chi cago, Illinois

April 2, 2009

Met pursuant to notice at 10:00 a. m

BEFORE:

MR. DEAN JACKSON, Adm nistrative Law Judge.

51



10

11

12

13

14

15

16

17

18

19

20

21
22

APPEARANCES:

MR. JACK A. PACE
30 North LaSalle

Street, Room 900

Chi cago, Illinois 60602

appeared for t
Petitioner;

MR. NEIL F. FLYN

he City of Chicago,

N

1035 South Second Street

Springfield, I1II

i nois 62704

appeared for Norfol k Southern

Rai | road, Resp

MR. ZUBAI R HAI DE

201 West Center

Schaumburg, I1l1i
appeared for |

ondent, telephonically,;

R

Court

nois 60196

DOT, Respondent;

MR. BRI AN VERCRUYSSE

527 East Capit ol
Springfield, I1II

Avenue
i nois 62701

appeared for Staff.

ALSO PRESENT:

MR. SOLI MAN KHUDEI RA

City of Chicago,
of Transportatio

Depart ment
n

SULLI VAN REPORTI NG COMPANY, by

Teresann B. G orgi,

CSR
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JUDGE JACKSON: Pursuant to the authority vested
in me by the Illinois Comerce Comm ssion and the
State of Illinois, I will call Docket No. T08-0128
for hearing. This is the Petition filed by the City

of Chicago that involves Norfolk Southern Railroad,

Nort hern | ndiana Comuter Transportation District

and the Illinois Department of Transportation.
Appear ances, please.
City.
MR. PACE: On behalf of the City of Chicago,
Jack Pace, spelled P-a-c-e, 30 North LaSalle Street,

Suite 900, Chicago, Illinois 60602.
And with me today is M. Soliman
Khudeira, the project manager for this project.

JUDGE JACKSON: Thank you.
Nor f ol k Sout hern Railroad.
MR. FLYNN: For the record, my name is Neil F.
Fl ynn, nmy business address is 1035 South Second
Street, Springfield, Illinois 62704. | am appearing
as the attorney of record in this matter for
Respondent, Norfol k Sout hern Railroad Conpany.

JUDGE JACKSON: Do we have anyone from Northern
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| ndi ana? | wouldn't think.
MR. VERCRUYSSE: No, your Honor.

MR. PACE: No, your Honor.

JUDGE JACKSON: They've already filed a pleading

in the case, although haven't really been with us.

But they do know if they have any problens they can

come join us. They get notices.

| DOT, pl ease.
MR. HAI DER: Zubair Haider, H-a-i-d-e-r, from
| DOT District |, business address is 201 West Center
Court, Schaumburg, Illinois 60196.
JUDGE JACKSON: M . Vercruysse.
MR. VERCRUYSSE: Thank you, your Honor.
Appearing for Staff of the Illinois
Commerce Comm ssion, Brian Vercruysse with address

at 527 East Capitol Avenue, Springfield, Illinois
62701, phone number, 312-636-7760. Thank you.
JUDGE JACKSON: Thank you.
We were | ast physically together in
this case December 2nd, 2008. At that time and
since then, the parties have been working on

exchangi ng constructi on and other agreenments,
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wor ki ng on specifics as to project costs and |

t hought maybe even working on a proposed interim

order or a final order, whichever the case m ght be.
We've continued the case a coupl e of

times since Decenmber 2008, to allow the parties

additional time to work on these matters.

Where are we today?

M . Pace?
MR. PACE: | "' m going to defer to M. Vercruysse
at this point, then I wll follow up.

JUDGE JACKSON: Al'l right. Very good.

MR. VERCRUYSSE: Thank you, your Honor.

For the record I'll note my appearance
as Staff --
JUDGE JACKSON: Oh, I"'msorry, | forgot Staff.
MR. VERCRUYSSE: That's okay. | wasn't sure if

you were going to have M. Harpering and M. Johnson
in there.

Representing the Illinois Commerce
Comm ssion Staff, Brian Vercruysse,
V-e-r-c-r-u-y-s-s-e, with business address at

527 East Capitol Avenue, Springfield, Illinois
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62701, 312-636-7760 is the phone number. And t hank
you.

Your Honor, we have had a proposed
order that had circul ated around to the parties and

it was drafted at a time when we still had a few

remai ning i ssues, one being the proposal for |eaving

an at-grade crossing in place north of 130th Street.

Since that time it has been resolved that that
crossing is not necessary and a different access
point was arrived at for maintenance in the

nort hwest quadrant of 130th and Torrence.

There were issues remaining as far as
t he Norfol k Southern participation in the project
relative to renoving the at-grade crossings and
buil ding the bridges.

And then there was also an issue
relative to matching funds and how the | ast part of
the financial package would take place between the
Il'1inois Department of Transportation and the City

of Chi cago.

It seens that each of these | ast itens

has been resolved and |I'lIl turn them over,
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respectively, to M. Flynn and M. Pace and
M. Haider. And we'll be prepared to modify the
order that had already been done to account for
t hese and send it around to all the parties
including NICT-D, the Northern |Indiana Commuter
Transportation District, and hopefully we'll be in a
position to nove towards an order.

So M. Flynn or M. Pace, if you would
like to fill in or provide your clients.

MR. PACE: Well, |I'"mnot sure if you want to
start with the Railroad's issues or maybe the |DOT
i ssue. Do you have a preference, your Honor?

JUDGE JACKSON: No, whi chever you prefer.

MR. PACE: Well, why don't we start with the
| DOT issue, if that's all right.

JUDGE JACKSON: Sure.

MR. PACE: We have -- certainly CDOT and | DOT
have been working to resolve the matching fund issue
and we' ve devel oped some | anguage that we've
submtted to M. Vercruysse that came out of those
di scussions and it's acceptable to the Staff and

that is that at this tinme we -- the parties are
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continuing to work on the issue, but they believe
that it will be resolved and that they would |ike to
go forward with the project.

Specifically, the |language that we're
di scussing is as follows: The City of Chicago and
the State of Illinois are working to establish and
coordinate the fiscal year 2009 matching funds for
this project, a relatively small amount of the
overall budget, and believe that the issue wl
ultimately be resol ved.

If M. Zubair (sic) would like to
comment on that, | would Ilike himto do that at this
poi nt .

MR. HAI DER: In general, City does their own
programm ng. They have substantial amount
programmed. And at this time, so far as matching is
concerned, the State is not commtted, that | know
of .

THE REPORTER: ' m sorry, could you repeat that.

MR. HAIDER: MWhat |I'm saying is, City does their
own programm ng, so funds can be noved on their own

in general. So far, you know, this |anguage seens
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okay to us. | just want to say that this doesn't
mean that State is commtted to the matching as far
| know at this tinme.

MR. PACE: And the City understands that
position at this tine.

JUDGE JACKSON: Al right.

Just ballpark figure of -- the total
project cost is around 157 mllion. How much are we
tal king about is in the cost-sharing issue between
the City and | DOT?

MR. KHUDEI RA: The match amount -- the total
dol Il ar ampunt of the match is around $14 mllion.

JUDGE JACKSON: 14 mllion.

MR. KHUDEI RA: The total project budget is about
$138 mllion out of which 14 mllion is needed to be
mat ched. And the remaining is shared funds between
Federal, State and City.

JUDGE JACKSON: Al right.

MR. KHUDEI RA: So, your Honor, the amount is
14 mllion -- the match anmount is $14 mllion.

JUDGE JACKSON: The match amount .

MR. KHUDEI RA: Yes.
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JUDGE JACKSON: But you believe you'll be able
to work that out.

MR. KHUDEI RA: Yes. The City and the State is
currently tal king about the match issue, not only

for this project, but for the match issue in

general, and we believe the issue will be resol ved.
JUDGE JACKSON: If we're still talking 2009
dollars, | know what the State's fiscal year is, are

we under any gun to get an order out or an interim
order, say, before June 1 or by July 1?

MR. PACE: Your Honor, yes, we would like to
have an order issued as soon as possible.

JUDGE JACKSON: All right.

Now, will this be an interim order, do

you know, or a final order, subject to working out
the remai ning issues?

MR. PACE: Your Honor, | think we're in a
position to request a final order.

JUDGE JACKSON: Onh, that would be great.

MR. PACE: We think that, you know, in addition

to the IDOT issue, the remaining rail issues are,

from our perspective, 99.9 percent resolved, subject
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to -- we'll have to, obviously, negotiate and
execute formal agreements on each of these terns,
but we have the material ternms already negoti ated.

So | believe that we can proceed with
the final order.

JUDGE JACKSON: Ckay.

MR. PACE: | was just going to have
M. Khudeira, if you would |ike, just briefly, I|et
you know, you know, the amount of funds that have
al ready been expended on this project.

JUDGE JACKSON: Sur e.

MR. PACE: And that, you know, we're talking
about just the matching funds for the 2009 fiscal
year --

JUDGE JACKSON: Ri ght .

MR. PACE: -- and that there were previous years
t hat have al ready been agreed upon.

JUDGE JACKSON: Al right.

MR. KHUDEI RA: The total budget is -- as |
mentioned, is 138 mllion. According to our recent
programm ng -- is 138, 1-3-8. This is the total

budget for this project, which is the main contract,
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the remai ning project to be done.

MR. FLYNN: |'ve been operating under -- and
maybe there's a change in the Petition, | thought it
was 157 mllion, am | off by 20 mllion or did I

m sunder stand you?

MR. KHUDEI RA: The 157 mllion, that's the total
program budget. That included construction
contracts that's already conpleted. W have so far
compl eted two construction contracts and we al so
spent to date nore than $10 mllion in
engi neering funds. So if you add all of those
expenditures to date, that's the 157 mllion.

MR. FLYNN: So the 138 figure is what's left.

MR. KHUDEI RA: Exactly.

MR. FLYNN: Thank you.

MR. KHUDEI RA: The 138 mllion is noney that we,
the City, programmed -- or is in the process of
finalizing the programto be able to advertise this
final construction package for bidding.

And this $138 mllion is divided
into -- as | nmentioned, for which 14 mllion that

needs to be matched, that's a match issue, and then
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we have 109 mllion already programmed and

comm tted, according to our nunmbers, and then

there's 15 mllion to be programed.
So if I my summarize it, 138 mllion,
there's 109 mllion that the City already

programed, 14 mllion in match noney to be

negoti ated and agreed between the City and the State

and then additional 15 mllion to be progranmed. So
if you add 109 plus 15 plus 14, that's where the
138 mllion comes from
And | just want to enphasize that
to date we have conpleted two construction packages.

| think they are in excess -- both of them are in
excess of 10, $12 mlli on. We have spent in excess
of $10 mllion on engineering costs, Phase | and
Phase Il of the engineering.
This | ast package has to happen. W
have no doubt that it's going to happen.
JUDGE JACKSON: Thank you.
Any ot her |DOT issues, M. Pace?
MR. PACE: | don't believe so.

JUDGE JACKSON: Okay. Did you want to nove on
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to somebody else's issues?

MR. PACE: Yes.

As M. Vercruysse sunmarized in
terms of the discussions between the City and
Nor f ol k Sout hern, that has resulted in a resolution
of all the material ternms for the three outstanding
issues. Although I know that, just to digress for a
moment -- well, the force account issue still has
some work to be done, but that's a relatively small
i ssue.
The three major issues were the

current public crossing, which originally was
di scussed to be transformed into a private crossing
and there was some ancillary issues with that and
that's been resol ved because there is an alternative
access point that will be created. So that -- ny
under standi ng, that crossing will no | onger be any
type of crossing.

MR. KHUDEI RA: That's right.

MR. PACE: After the construction project is
compl et ed. Of course, there'll be some interim

access for construction crews and that. But after
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the project is conpleted that crossing will no
| onger exi st.

MR. KHUDEI RA: Yes.

MR. PACE: And that's agreeable between the
parties.

The second issue is the percentage
contribution by Norfolk Southern to the project, per
Federal | aw, and that amount has been agreed upon
and a timetable for expenditures, which M. Khudeira
could |l ater discuss, has been agreed upon, you know,
with certain m |l estones during the project.

And then, again, the final one is the
force account issue, and M. Khudeira could speak to
this as well, but my understanding is that we're
very, very close. | mean, we have received, |
t hi nk, the final numbers fromthe Railroad. And
then we're just | ooking for sonme additional backup
on a small portion of that, but it's not going to --
you know, once we get that backup, you know, that
number has been agreed upon.

So in our view -- again, these three

i ssues will have to be documented in a formal
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agreement. But, again, the material terns have been
agreed upon.
JUDGE JACKSON: M. Flynn, do you have anything?
MR. FLYNN: Yes, your Honor.

M . Pace is accurate. And ny
informati on was on the 5 percent issue and that has
been resolved. And the anount which is in the range
of 5.1 mllion is subject to the formal agreement of
that -- that amount for the 5 percent contribution.

The separate agreenment M. Pace made
reference to, the force account work, is all but
resolved. And my understanding is just sonme
document ation to substantiate -- relatively, a small
part is all but finished and that is supposed to be
acconpl i shed.

So that is correct.

JUDGE JACKSON: Great .

Next issues, if any?

MR. VERCRUYSSE: Your Honor, in ternms of Staff's
position, | know we had started off -- or | started
off with mentioning how I'll revise the order and

then we wor ked backwards through the issues that are
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near resolution.
"1l nove forward with drafting the
order for all parties, including N CT-D, and once |

receive concurrence from each party, 1'll provide a

filing to you of that proposed agreed order. And it

will also include the correspondence from NICT-D as
far as their concurrence for the overall project.
JUDGE JACKSON: Great.

Since this is such a substanti al
project, | would like to see individual party
concurrences, whether Staff files all of them or
they're filed individually by the parties, it makes
no difference to ne so long as they are filed.

Are you with me?

MR. VERCRUYSSE: Yes, your Honor. Thank you.

JUDGE JACKSON: | was just hoping it made sense.

Just as a FYl from the Comm ssion
standpoint, the Comm ssion has canceled the early
February Bench session that we normally would have
had. We have two of them up, generally.

MR. VERCRUYSSE: " m sorry, your Honor. You

said "February," do you mean --
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JUDGE JACKSON: ' msorry, did | say "February"”
| meant April. The first April Bench has been
canceled. The next Bench, | believe, is April 22nd
or 25th. But then thereafter, we only have two in
May, if you want to be done before June. So j ust
keep that in back of your m nd when you're
circulating and taking your time, you know,
reviewing the order, to agree to the substance of
t he order.

And once it gets to nme, | can get it
done ASAP. All | need to do is redraft it, not for
substance, nostly form since everything is agreed,

and write a separate nmeno for the Comm ssioners

recommendi ng it be entered. | can do that in a day.

So just a FYl, they've been known to

cancel a Bench here and there. They did it for this

mont h.
MR. VERCRUYSSE: Thank you, your Honor.

May we ask the City, M. Khudeira, as

far as what -- do you have a specific target letting

or is it --

JUDGE JACKSON: That's a good questi on.
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MR. VERCRUYSSE: -- floating versus this order
and resolution of the final agreements with the NS
and | DOT?

MR. KHUDEI RA: Sur e.

We are trying right now to close al
t he open issues, certainly the 1CC order is one of
the issues. And the second issue that's -- is stil
open is, of course, the funding. So if we have the
fundi ng, the match issue resolved and all the
funding is online, then we are ready to advertise
t he project because the plans, specifications is
al ready conpl et ed.

So let's say if we have funding within
a nmonth or two, for exanple, then the next step is
we show to IDOT that the funding is avail able online
and that we ask for the concurrence and they give us
a letter authorizing us to advertise the project.
And then we advertise the project for public
bi ddi ng.

So | think the biggest issue we have
right now is the funding. The funding is avail able,

the 1CC order is online, we don't have any maj or
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issue to resolve. So we are ready to adverti se,

provided those issues are resolved.

JUDGE JACKSON: Shovel ready --

MR. KHUDEI RA: Shovel ready.

JUDGE JACKSON: -- as they say.

MR. KHUDEI RA: This project has too many
shovel s, though.

MR. FLYNN: Can | say something?

JUDGE JACKSON: Sur e.

MR. FLYNN: | just had a quick question.

resolved this issue of the crossing and there is no

crossing at all.

The ot her question | had, just to
verify one detail was, will there be any -- there's
going to be sone relocation, if | understand this
project, of sone track.

MR. KHUDEI RA: Yes.

MR. FLYNN: WIl there be any tenporary
crossings during this project and if so, if there's
temporary crossings, will there be signalization
that will be necessary, and if so, has that been

i ncluded in and thought about and accounted for?

e
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MR. KHUDEI RA:

exi sting crossings,

The answer is yes. There are

of course. And then during

construction those existing crossings there will be

si gnal

modi fications to accompdate the stages of

the construction and that's already coordinated with

Nor f ol k Sout hern.

And then when the new railing is

installed there will

the | ocati on of

proj ect

be renmoved.

t emporary signals,

Nor f ol k Sout hern.

t he

All  of

al so be temporary signals at

new rail. And then when the

is conmpl eted, of course, all of those wil

t hose project staging,

al ready coordi nated with

And the force account doll ar

amount includes Norfolk Southern's cost to install,
renmove, modify the signals.

MR. FLYNN: That was nmy understanding, as well,
al t hough, up until this point | realized that detai
hadn't been, at least, finalized among those two
parties, discussions.

So there will be something in the
order that will deal with a tenporary crossings,
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obl i gations, what kind of signalization will be
necessary or is that something that is --
JUDGE JACKSON: If that's sonmething we want in

the order, I"'mleaving it up to you and the parties,

rather than in a separate agreenment. You'll have to

hash that out.

MR. FLYNN: That's got to be in the order.

MR. VERCRUYSSE: M. Flynn, and your Honor, we
can put something in the order that discusses how
the staging is to play out.

JUDGE JACKSON: Ri ght.

MR. VERCRUYSSE: That's nmore what this involves,
it's utilizing the existing at-grade crossings and
the staging effort so that they still maintain
east/west and north/south travel .

The issue we can definitely put in
there that the construction will utilize the
existing at-grade crossings with the necessity that
any signal or warning device modifications needs to
be coordinated with the City and signal staff and
the Staff of the Comm ssion, especially if we have

the presence of the traffic signals at the
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intersection of Torrence with 130th. Those
currently are not interconnected. So we have to be
very sure that we're not backing up construction
traffic into these crossings.

And we will work with each party to

determ ne how the staging sets up, how the

contractors are working and that needs to be part of

t he preconstruction hearing and everything else. So

we will include that.
As far as any other tenporary
crossings, M. Flynn, | don't know that we have a
temporary construction access anywhere el se ot her
t han what we have for the existing public at-grade
Crossings.
s that correct?
MR. KHUDEI RA: That's correct.
MR. VERCRUYSSE: So I will include that.
JUDGE JACKSON: | have a hand raised down here
in Springfield.
MR. HARPERI NG: Jeff Harpering here with | DOT.
M. Flynn's questions brought up a

point, typically these types of projects we would
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see a separate agreement between the City and the
Rail road to cover that temporary crossing work, any
temporary signals, unless you cover it in detail in
the order, nine times the order --

THE REPORTER: ' m sorry, |I'm having trouble
heari ng.

MR. VERCRUYSSE: M. Harpering, your Honor, our
reporter is having a hard time hearing with our
connection, |'msorry.

JUDGE JACKSON: You know, we're having problens
down here hearing you guys, too.

MR. VERCRUYSSE: Sorry about that.

MR. Har peri ng: These tenporary crossings --

MR. VERCRUYSSE: Can we clarify, again, these
will not be tenmporary crossings per se. They're the
exi sting at-grade crossings that are going to be
staged so that it's -- it's just part of the
construction plan that's already in the agreement
and the construction agreenent would be the
under st andi ng.

MR. FLYNN: What you're saying is, we're not

going to relocate them  They're not going to be a
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tenporary crossing at a location where it does not
now exi st.

It will require, for example, the
movi ng of the gates and lights that are there now
and then ultimately moved back or taken out when the
whol e project is finished, is that correct?

MR. KHUDEI RA: And all the temporary crossings
will be |ocated within the current right-of-way. So
in some stages of the project, we will be closing
the, let's say, westbound traffic. So in this case,
Nor f ol k Southern will relocate their signals and
gates to acconmpdate the construction stages. But
all of that is within the existing crossing as it is
t oday.

MR. VERCRUYSSE: It's a tenmporary |ayout for the
exi sting crossings.

MR. KHUDEI RA: That's right. Yes.

MR. HARPERI NG Would there be some separate
agreement covering how that would be paid for, you
know, how the Railroad would be reinbursed?

MR. FLYNN: | believe that is all within the

force account work estimte that has been subm tted
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and has been all but resolved between the City of
Chi cago and Norfolk, is that correct?

MR. KHUDEI RA: That's correct.

Yes. The force account does include

dol | ar amount for Norfol k Southern to do all of
t hose signals and gates relocation to acconmmodate
the project stages. Yes.

MR. FLYNN: Thank you.

MR. HARPERI NG: Ckay.

JUDGE JACKSON: Very good. Sounds |i ke
everybody has been busy doing good worKk.

Anything else to conme before us this

mor ni ng?

MR. VERCRUYSSE: Not hing from Staff, your Honor.
Thank you.

JUDGE JACKSON: M . Pace?

MR. PACE: No, your Honor.

JUDGE JACKSON: M . Haider, anything?

MR. HAI DER: No, your Honor.

JUDGE JACKSON: Do we want to mark the record

heard and taken today?

MR. VERCRUYSSE: Staff concurs with that and has
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no objection, your Honor.
JUDGE JACKSON: Ckay.
MR. PACE: No obj ecti on.
JUDGE JACKSON: The City, no objection.

Rai | road?

MR. FLYNN: No objection, your Honor.
JUDGE JACKSON: | DOT?

MR. HAI DER: No obj ecti on.

JUDGE JACKSON: No objection, okay.

Just again to restate, the |ast day
for us to submt an order for the follow ng Bench is
two weeks before that Bench session. So if you get
me something that is going to be |ooked at by
everyone and everyone agrees to it and everyone has
filed something to that effect, or Staff has filed
that for everyone, if you get that to nme two weeks
and one day before the Bench session, you will be on
the follow ng Bench session.

Fair enough?

MR. VERCRUYSSE: Thank you, your Honor.
JUDGE JACKSON: Good work, people.

Thank you.
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1 MR. HAI DER: Thank you.

2 MR. PACE: Thank you.

3 JUDGE JACKSON: The record

4 taken.

5 Thanks, everyone.
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HEARD AND TAKEN.

is mar ked heard and
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